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 Land/Building Split
 Bond issuance costs
 Relocation costs
 Residual analysis - Acquisition financing paid from cash flow.

If there is an acquisition credit and seller finance.
 Right of first refusal
 Bridge Bonds in HUD transactions
 Capital accounts in year 15
 Certification of existing tenants - new tax credit transaction vs

re-syndication of existing tax credit deal.
 50% test and cost overruns - affect on developer fee - affect on

tax credits.



What has changed
 Bond issuance costs

Previously bond issuance for bonds used for construction were
considered eligible for LIHTC basis.

The IRS has issued informal guidance these costs do not qualify.

 Relocation Costs
Costs to relocate existing tenants while an existing building was
being renovated were thought to be eligible for LIHTC basis.

Recently, the IRS issued their updated audit guide and took the
position that relocation costs were not eligible for LIHTC basis.



Potential Issues
 Allocation of acquisition costs between land and building.

Appraisal could have a higher than anticipated amount
allocated to land. Adversely affects potential acquisition
credit and depreciation.

 Residual Analysis
Must demonstrate that debt is bona-fide and can be repaid.
Some have recently taken the position that acquisition debt
must be repaid from cash flow. This would be particularly
true if there is an acquisition credit with seller financing.



 Right of First Refusal
Technically the right of first refusal is triggered by a bona-
fide offer.
What is a bona-fide offer?

 What does it mean when the Partnership Agreement allocates
90% of residual value to the General Partners?

Liquidation of the Partnership must follow capital account
balances or allocations will not have substantial economic
effect.
What happens when the Limited Partner has a large positive
capital account balance?



 Failing the 50% test in a Tax Exempt Bond Financial
Transaction
o Provide for 54% to 55% or costs are financed with proceeds

from tax exempt bonds.
o Include a provision in the Developer Fee Agreement

whereby the fee is subordinate to meeting the 50% test.
 HUD Rules on prohibition of Project Bridge Loans for Equity



 Certification of Existing Tenants
o Project does not previously have tax credit allocations.

Must certify tenants.
Certifications done within 120 days of closing will be
retroactive.

o Re-Syndication of an existing Tax Credit Transaction.

Existing tenants are grandfathered.


